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FILED DISTRICT COURT
Petitioner'! Name
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MAR 02 2006
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IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH
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Respondent.
State of Utah
County of
I,
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, am a law enforcement officer and a person over the age of eighteen
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years and not a party to this action. I certify that I received the following documents:
Verified Petition for Civil Stalking Injunction
Ex Parte Civil Stalking Injunction
Civil Stalking Injunction
Order Extending Ex Parte Civil Stalking Injunction
Verified Petition for Modified Civil Stalking
Injunction
Ex Parte Modified Civil Stalking Injunction
Modified Civil Stalking Injunction
Order Extended Ex Parte Modified Civil Stalking
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o(f>, and that 1 served the same upon the Respondent personally, on
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Injunction
Verified Petition for Civil Stalking Injunction on
Behalf of Minor Children
Ex Parte Civil Stalking Injunction on Behalf of Minor
Children
Civil Stalking Injunction on Behaii ot Minor Children
Order Extending Ex Parte Civil Stalking Injunction on
Behalf of Minor Children
Other (specify):

Q
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o'clock a.m<7g__Dat the following address:
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I also certify that at the time of service I endorsed my name, date of service, and my official title on the abovementioned documents.
Date:
Agency:
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I certify that the information contained on this ReturnL of
of Service
Servic has been entered into the Statewide Domestic
\ lolbtjix Network,
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Signature of Agency Representative.
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***** If the Respondent's identity was unknown, complete the following at the time of service: *****
Respondent
Ex Parte Civil Stalking Injunction on Return

(Middle)

Date of Birth:
Home Address
Work Address*
Other-
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Telephone (may be omitted for privacy)

IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH
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EX PARTE CIVIL
STALKING INJUNCTION

Petitioner,

C a s e N o . ^ ^ O ^ B ^ ' ^ ^

vs.
/I-CJ

Judge.jjDGLLEONA.DEVER

Respondent.

Attention: This is an official court order. If you disobey this order, the court may find you
in contempt. You may also be arrested and prosecuted for the crime of stalking and any
other crime you may have committed in disobeying this order.

This injunction will be presumed valid until superseded by a subsequent
order.
The court has reviewed Petitioner's Petition for Stalking Injunction and has determined
that tliere is reason to believe that an offense of stalking has occurred and the Respondent is the
stalker.

Pursuant to Utah Code Arm. § 77-3a-101, the court therefore orders as follows:
1.

The Respondent is enjoined from stalking Petitioner. According to Utah Code

Ann. § 77-3a-l 06.5. Stalking is defined as follows:
3.

As used in this section:
a)

"Course of conduct" means repeatedly maintaining a visual or physical
proximity to a person or repeatedly conveying verbal or written threats or
threats implied by conduct or a combination thereof directed at or toward a
person.

b)

"immediate family" means a spouse, parent, child, sibling, or any other
person who regularly resided in the household or who regularly resided in
the household within the prior six months.

c)
4.

Repeatedly means on two or more occasions.

A person is guilty of stalking who:
a)

intentionally or knowingly engages in a course of conduct directed at a
specific person that would cause a reasonable person:
1.

to fear bodily injury to himself or a member of his immediate
family:

2.

to suffer emotional distress to himself or a member of his
immediate family.

b)

has knowledge or should have knowledge that the specific person:
1.

will be placed in reasonable fear of bodily injury to himself or a
member of his immediate family: or

2.

will suffer emotional distress or a member or his immediate family
will suffer emotional distress; and

3.

A person is also guilty of stalking who intentionally or knowingly violates a
stalking injunction issued pursuant to Title 77, Chapter 3a, Stalking Injunctions,
or intentionally or knowingly violates a permanent criminal stalking injunction
issued pursuant to this section.
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2.

Respondent is enjoined from going near the following addresses frequented by

Petitioner:
Residence:
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Respondent is restrained from contacting the Petitioner, directly or indirectly,

tlirough any form of communication including written, oral, or electronic means, and the
Respondent is restrained from contacting the following persons:

\
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4.

Any
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Other:

V

Notice to Respondent:
a.

You may request, in writing, a hearing to contest this order.

-zuo

b.

You must file your request at the following Courthouse:

Third District Court, 450 South State, Room W17, Salt Lake City, Utah 84111
c.

The hearing should be requested within 10 days, from the date that the order is
served on you.

d.

If you fail to request the hearing within 10 days, this order will become a Civil
Stalking injunction which will not expire until 3 years after it is served.

e.

You may request a hearing after the 10 day period, but you will nave the burden
of challenging the injunction.

DATED this

Serve Respondent at:

^7

day of

F< &

, 20^.

^***ma&^

Street:
City/Town:
State, Zip

In compliance with the Americans with Disabilities Act, Individuals needing special accommodations
(including auxiliary communicative aids and services) during this proceeding should call the Clerk of the
Court immediately upon receipt of this notice
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Roger Bryner
1042 East Ft. Union Blvd #330
Midvale, Utah 84047
Fax: 877-519-3413 Phone: 255-7729
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IN THE THIRD JUDICIAL DISTRICT C O U R T S ^ RfifeMkTLAKecouwTyuWH
SALT LAKE COUNTY, STATE OF UTAH DEPUTY_
255-54G6

ROGER BRYNER
Petitioner

20 DAY SUMMONS

vs.
Case No. 060903365: SK
SVETLANA BRYNER
Judge LEONADEVER
Respondent.
Jury Trial Requested
Svetlana Bryner

THE STATE OF UTAH TO THE ABOVE NAMED DEFENDANT:
You are summoned and required to answer the attached complaint. Within 20 days after
service of this summons, you must file your written answer with the clerk of the court at the
following address: 450 South State Street, Salt Lake City, Utah, and you must mail or deliver
a copy to plaintiffs attorneys at the address listed above. If you fail to do so, judgment by
default may be taken against you for the relief demanded in the complaint. The complaint is
on file with the clerk of the court.
Dated this 27th day of February 2006,

Roger Bryner, Petitioner
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ORIGINAL-service

1042 East Ft. Union Blvd #330
Midvale, Utah 84047
Fax: 877-519-3413 Phone: 255-7729
IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH
ROGER BRYNER
;
• AMENDED PETITION FOR STALKING
Petitioner
)• INJUNCTION
vs.

;
i

Case No. 0609033655SK

)

Judge LEON A DEVER

SVETLANA BRYNER
Respondent.

;

i
Jury Trial Requested
Petitioner hereby amends his complaint under Rule 15(a) of the Utah Rules of civil
Procedure and seeks a permanent stalking injunction under Utah Code 77-3a-101. (2005) and
for the reasons set forth below:
Leave of the Court is not required to amend this action.
1) Rule 15(a) of the Utah Rules of Civil Procedure states "(a) Amendments. A party
may amend his pleading once as a matter of course at any time before a responsive pleading
is served or, if the pleading is one to which no responsive pleading is permitted and the
action has not been placed upon the trial calendar, he may so amend it at any time within 20
days after it is served." Respondent has not been served. Rule 2 of the Utah Rules of Civil
Procedure state "There shall be one form of action to be known as "civil action."" Therefore
this action has been amended by Petitioner without leave of the court being required.
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Jury trial is not precluded by statute and requested according to the rules.
2) Rule 38(b) of the Utah Rules of Civil Procedure states "(b) Demand. Any party may
demand a trial by jury of any issue triable of right by a jury by paying the statutory jury fee
and serving upon the other parties a demand therefor in writing at any time after the
commencement of the action and not later than 10 days after the service of the last pleading
directed to such issue. Such demand may be endorsed upon a pleading of the party." Rule 2
of the Utah Rules of Civil Procedure state "There shall be one form of action to be known as
"civil action."" The 14th amendment and 8th amendment of the Constitution requires Jury
trials when a party does not waive the right and Petitioner has not waived this right.
Therefore a Jury trial is requested, demanded, and required by Petitioner.
The form of this pleading is sufficient.
3) Petitioner cites Rule 8(f) and Conley v. Gibson 355 US 41 1957 which held:
To the contrary, all the Rules require is "a short and plain statement of the claim" 8 that
will give the defendant fair notice of what the plaintiffs claim is and the grounds upon
which it rests. The illustrative forms appended to the Rules plainly demonstrate this.
Such simplified "notice pleading" is made possible by the liberal opportunity for
discovery and the other pretrial procedures [355 U.S. 41, 48] established by the Rules
to disclose more precisely the basis of both claim and defense and to define more
narrowly the disputed facts and issues.
First Cause of Action, Permanent Stalking Injunction
4) Respondent has admitted to calling Petitioner over 10 times in a row on more than
2 occasions. See Petition for Stalking Injunction filed on February 27th 2006 P-1, 5,
and Petition Exhibits p. 41-49,

5) Respondent has admitted to contacting Petitioner in violation of a stalking
injunction. See Petition for Stalking Injunction filed on February 27th 2006 P. 5, and
Petition Exhibits p. 41-49.
6) All additional facts and allegations in Petition for Stalking Injunction filed on
February 27th 2006 are hereby incorporated.
Claims of law for First Cause of Action.
7) Authority for issuance of a stalking injunction comes from Utah Code Ann. 77-3 a101. (2005) quoted in part below:
(1) As used in this chapter, "stalking" means the crime of stalking as defined in
Section 76-5-106.5. Stalking injunctions may not be obtained against law
enforcement officers, governmental investigators, or licensed private investigators,
acting in their official capacity.
(2) Any person who believes that he or she is the victim of stalking may file a
verified written petition for a civil stalking injunction against the alleged stalker
with the district court in the district in which the petitioner or respondent resides or
in which any of the events occurred. A minor with his or her parent or guardian
may file a petition on his or her own behalf, or a parent, guardian, or custodian may
file a petition on the minor's behalf.
(5) If the court determines that there is reason to believe that an offense of
stalking has occurred, an ex parte civil stalking injunction may be issued by the
court that includes any of the following:
(a) respondent may be enjoined from committing stalking;
(b) respondent may be restrained from coming near the residence, place of
employment, or school of the other party or specifically designated locations or
persons;
(c) respondent may be restrained from contacting, directly or indirectly,
the other party, including personal, written or telephone contact with the other
party, the other party's employers, employees, fellow workers or others with whom
communication would be likely to cause annoyance or alarm to the other party; or
(d) any other relief necessary or convenient for the protection of the
petitioner and other specifically designated persons under the circumstances.

8) The stalking statute in effect during the time of Respondent's is found in Utah
Code Ann. 76-5-106.5, (2005) and reads in part as follows:
As used in this section:
(a) "Course of conduct" means repeatedly maintaining a visual or physical
proximity to a person or repeatedly conveying verbal or written threats or threats
implied by conduct or a combination thereof directed at or toward a person.
(b) "Immediate family" means a spouse, parent, child, sibling, or any other
person who regularly resides in the household or who regularly resided in the
household within the prior six months.
(c) "Repeatedly" means on two or more occasions.
(2) A person is guilty of stalking who:
(a) intentionally or knowingly engages in a course of conduct directed at a
specific person that would cause a reasonable person:
(i) to fear bodily injury to himself or a member of his immediate family; or
(ii) to suffer emotional distress to himself or a member of his immediate
family;
(b) has knowledge or should have knowledge that the specific person:
(i) will be placed in reasonable fear of bodily injury to himself or a member of
his immediate family; or
(ii) will suffer emotional distress or a member of his immediate family will
suffer emotional distress; and
(c) whose conduct:
(i) induces fear in the specific person of bodily injury to himself or a member
of his immediate family; or
(ii) causes emotional distress in the specific person or a member of his
immediate family.
9) As set forth in sections 1-3 above, the normal rules of civil procedure should apply
to this case. As the law cited conflicts with these rules, and does not allow discovery,
confrontation of witnesses, or the redress of grievances guaranteed under the I s
Amendment, and also has an unreasonable provision for a hearing to be held within 10
days to challenge the ex-parte injunction. This law is routinely ignored by the Court,
which instead holds a pre-hearing to seek agreement between the parties. To proceed with
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this case outside the normal rules for any civil action may be in conflict with the
protections of the 14th Amendment of the Constitution and Article 1 section 24 of the Utah
Constitution for this reason. Also, the 2nd cause of action does not have this requirement,
and can be combined for judicial economy.
Second Cause of Action, intentional infliction of emotional distress.
10) Respondent has a duty to not engage in outrageous and intolerable in that it offends
the generally accepted standards of decency and morality.
11) Respondent has violated this duty.
12) Petitioner has been harmed by those action.
13) Respondent's actions are the proximate cause of those damages.
Claims of law on 2nd cause of action.
14) The tort of intentional infliction of emotional distress is well established in this
state. Emotional distress results from conduct that is "outrageous and intolerable in that it
offends the generally accepted standards of decency and morality." Russell v. Thomson
Newspapers, Inc., 842 P.2d 896, 905 (Utah 1992). Several courts have defined
"emotional distress" in stalking statutes by looking to the definition provided in civil cases.
See State v. Martel, 902 P.2d 14,19 (Mont 1995); Woolfolk v. Commonwealth, 447
SJE.2d 530,533 (Va, Ct App, 1994); Luplow v. State, 897 P.2d 463,468 (Wyo. 1995).
15) Several courts have held that continuing to contact a person after it has been made
clear that they no longer wished any contact and a court order prohibiting that contact had
been entered has the elements of both emotional distress and of fear of bodily injury See

Salt Lake City v. Lopez, 935 P.2d 1259,1264 (Utah Ct App. 1997) also Bafley v.
Bayles, 2001 UT App 34, f 9,18 P.3d 1129.
16) To the extent that the allegations found in the Petition for Stalking Injunction filed
on February 27th 2006 cause emotional distress, and continued actions would continue to
cause harm, the court may
Third Cause of Action, normal Ex-Parte Stalking Injunction procedures
17) An ex-parte stalking injunction has been granted by Judge Reese who made the
determination that the crime of stalking had likely occurred and a proper petition has been
presented. Under the principle of collateral estoppel there is no basis to challenge his
decision, absent additional facts being presented by Respondent which change the standard
of proof already adjudicated. Therefore the petition should be granted and a motion for
summary judgment under Rule 56 of the Utah Rules of Civil Procedure will be forthcoming
as soon as allowed.
18) Consistent with the normal procedures in this case, failure to challenge or a
determination that a preponderance of evidence supports allegations 4-6 above herby
incorporated, a permanent stalking injunction should be issued.
Wherefore: Petitioner asks that a permanent stalking injunction be issued against
Respondent under either the first or 3rd cause of action, with the terms outlined in the order
attached as Exhibit A and attached to this motion, or in the alternative that as continuing
action by Respondent alleged under paragraphs 10 and 11 above could harm Petitioner,

Respondent should be restrained to prevent potential damages even if claims 12 and 13 are
not true. Petitioner requests monetary damages in an amount to be determined at trial.
Dated this 27th day of February 2006,

stfryu^
Roger Bryner, Petitioner

CONSTABLE'S RETURN

^Case/Judge: 0609033655SK LAD
SVETLANA BRYNER

- I, TRAVIS J. REITZ
I ing first duly sworn on oath and say: I am a duly appointed Deputy Constable, SALT LAKE County, State of UT, a citizen of the
Lifted States over the age of 21 years at the time of service herein, and not a part of or interested in the within action.

_

I received the within and hereto annexed,
SUMMONS & AMENDED PETITION
FOR STALKING INJUNCTION

i March 02,2006
, and served the same upon
SVETLANA BRYNER
within named Defendant in said article(s) by serving a true copy of said article(s) for the defendant with
_
SVETLANA BRYNER (PERSONALLY)
^person of suitable age and discretion there residing at
6751 S 2300 E, SALT LAKE CITY
his/her usual place of ABODE,

on March 02,2006

urther certify that at the time of service of the said article(s), I endorsed the date and place of service and added my name and
ficial title thereto.
on March 02,2006

Deputy

SL 852

ROBERT J. REITZ, CONSTABLE, SALT LAKE County
7026 SOUTH COMMERCE PARK DR. SUITE 1-B, MIDVALE, UT 84047, 801-255-5468

NOTES

SERVICE CHARGES:

15.00

TOTAL CHARGES:

$15.00
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Roger Bryner
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^ ? East Ft Union JOI v o -.
*1ic\ale. Utah 84047
801-255-7:__
IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH
ROGER BRYNER

REPLY TO MEMORANDUM IN
OPPOSITION TO CROSS
MOTION TO SET ASIDE
ARBITRATION AGREEMEN I

Petitioner,
vs.

Laser

^
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SVKI1.ANA BRYNER
Judge LygQfuA. Dcwr1*
Respondent.
)
_ _
Petitioner replies to Respondent's Memorandum in Opposition to Cross Motion to ^e*
Aside Arbitration \or*-ement or Refer the case to binding arbitration as follows:
• : ATI'A\ MBt^iiv u^s w\\s*i .->iic ^ui;e> • • • -o _ »•
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between the parties. There is no dispute to ; he agreement and no room for setting it aside,
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2) Emily Smoak has raised the issue of legal pleadings as harassment hundreds of
•vno He''•

" ; ; - ^ . - . •<•• ,.:.!:•
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<- -: Ae later withdrew as frivolous or

was ruled against on. h is her continual hysterical screaming of harassment which is
frivolous under Rule 11. ard r-l-o violates Rule 8(e).
• Emily Smoak raises ine issue that prior agreements ai'lec! "'he dismissal

OI'CUSL

#050916389 by Judge Himonas. Emily Smoak stipulated, on January 4th 2006 to
dismissing case #0S0^tMKM vui»«oi>i oi"ju<<ia: iimiti Rt1"1! 41(a)* ^fhnf'he ^ulc^ <>' r'n «"
Procedure. This agreement, on the record, replaces and supersedes any prior agreements or
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Telephonic Conference
01/04/06
APPEARANCES
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For the Petitioner:
Kogsr Bryner
1042 East Ft. Union Blvd., #330
Midvale, Utah 84041

For the Respondent
Emily A. Broadhead Smoak.
COHNS, EAPPAPOET £ SSGAL
257 East 200 South, #700
Salt L£k.e City, Utah 84111

Other Appearancest Kathleen Arnovick
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ORDER
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I !H*J i ho vo -entitled matter is dismissed

without prejudice,,
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Hearing
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agree as well.

2
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That's our position.

THE COURT: What happens if down the

3

road you get a claim that the settlement agreement

4

should be set aside based on fraudulent inducement

5

that these promises were made.

6

MS. SMOAK: Well, no.

The idea that his

7

brother and sister would actually sign something,

8

and the way we got it out of the last parents

9

because they lived in Russia, but she had said,

10

well I can sign for my parents, but his family

11

would sign, too.

12

of the settlement, that was the idea.

13

that's gone by the wayside.

14

ever make that agreement.

15

of attorney, and here we are, you know?

16
17

And that was the, in the spirit
Now,

He says he didn't
He doesn't have power

THE COURT: Does your client have power
of attorney?

18

MS. SMOAK: 1 think she does, but I

19

haven't actually asked her.

20

said, some of this stuff occurred when I wasn't

21

there, and they were all — Everybody was trying to

22

not have this happen again.

23

her specifically, and I don't even, at this point,

24

care.

25

just have a trial, and this just goes by the

We were sitting—As I

So, I haven't asked

If there's no settlement agreement, let's
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Court Reporters
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Corporate Offices: So West Broadway, Suite 900, Salt Lake City, Utah 84101
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1

MS. SMOAK: No.

2

THE COURT: Alright.

3

MR- BRYNER : Everything already

Mr, Bryner.

4

submitted that applies, and wi th the response to

5

her motion.

6

effectively.

7

treat them as cross-motions to enforce the

MS. SMOAK: The only other thing, and I

train of thought.

13

scheduled before the Commissioner is my motion for

Th e other motion that is

J

I contempt.

15

THE COURT: It will fce heard on the 28 tn .

16

MS. SMOAK: Okay f so that — W h e n you

17

18
19
20

j

I mentioned this before f I think is when I lost my

12

14

I

I settlement agr•eement.

10
11

]

THE COURT: Effectively I'm going to

8

9

I guess they're cross-motions,

[

asked me about documents; if I get to be heard on
my motion to — See, th e motion for contempt comes

]
j

j in if you decide that there's no settlement
agreement, because th e motion for contempt—

21

I

THS COURT: Alright, then I got to take
It won't be heard on the 28 tb .

22

it back.

23

figure out where we are, and —

Let's

24

MS. SMOAK: That's what I want to know.

25

THE COURT: That's currently in front of
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Roger Bryner
Phone: 801-255-7720 Fax. 877-519-3413
PO Box 712153, Salt Lake City, Utah 84171
Friday, February 24th 2006
To:
Emily Smoak
Fax: 355-1813
Phone: 532-2666
Re:

Document Subpoena's from Natalie Malovich.

Attached are the documents I got from Natalie Malovich's office. As a result of this, I
have discovered that Svetlana has contacted my past employers and said false and
damaging things about me. As you know, this is actionable. I will decide later if I wish
to bring a claim in arbitration, or seek to vojd the agreement to arbitrate on the basis that
this was not disclosed to me prior to today You will note that a discovery request was
made which was apparently answered falsely, and this false inducement to settlement is
well documented on paper
HKQI1BST NQ, ffi Provide legible copies of any documents, writings, or mmh
provided by you to a 3rf party in which it^itseot^oas ate^
character of tbe petitioner were made.
RESEQfl[S)fc I do not have any information to provideI don't have to decide by Tuesday, so if you insist on making this an issue on Tuesday we
can delay the hearing.

Regards,

J&j^ ^%y&J-^~
Roger Bryner

arzz.

c.vh^\ JROADHRAD SMOAK(BarNo. 9831;
COHNE, RAPPAPORT & SEGAL P.C.
257 East 200 South, Suite., 700
P.O. Box 11008
Salt Lake City, Utah 84147-0008
Telephone (801) 532-2666
Facsimile (801) 355-1813
Attorney for Respondent

IN THE THIRD .SlDll IALDiSTRK I < (MiRI
SAL ! ! AhE COUNTY, STATE OF UTAH
MOTION TO DISSOLVE WITH
REQUEST FOR EXPEDITE©
HEARING

ROGER BRYNER,-•
PPlill(>!XT.

Civ?! No . OOUVUJ ,o f\
V.

Judge: Lindberg
LAN \ liKYNKK.
Respondent.

•• ! .: t to U.C.A ? T"7-":!-!'!' H 3). Respondent moves the Court to dissolve (lie Lx Parte
Stalking Injunction as set for.ij >;,

JCU>:

... .

V;ui •. it

'•••>••• '••

-i.-ik submitted herewith in

supjv •' of this Motion and Respondent's Morion for Judge Lindberg to Hear Stalking Injunction.
DATED thi S ? ?>/(da)
COHNE. RAPPAPORT & SEGAL, P C

Emily Broadhead Smoak
Attorney for Respondent

CERTIFICATE OF MAILING
I hereby certify that on the 2~t ""day of March, 2006,1 caused a true and correct copy of
the foregoing MOTION TO DISSOLVE WITH REQUEST FOR EXPEDITED HEARING
to be mailed, via first class mail, postage pre-paid, addressed to the following:
Roger Bryner
1042 East Ft. Union Blvd. # 330
Midvale, Utah 84047

JTYV- ^ - [^~> U ^ < - ^
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mo

EMILY BROADHEAD SMOAK(BarNo. 9831) ^
' ,*: - r
COHNE, RAPPAPORT & SEGAL P.C.
" ' "> - 7 .
257 East 200 South, Suite 700
' ' ' ' ' ' < ?'.- P -.
P.O. Box 11008
Salt Lake City, Utah 84147-0008
Telephone (801) 532-2666
Facsimile (801) 355-1813
Attorneys for Respondent
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IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH

ROGER BRYNER,
Petitioner,

:
:
:

AFFIDAVIT OF EMILY SMOAK IN
SUPPORT OF MOTION TO
DISSOLVE

v.

:

Civil NO; 060903365

:

Judge: Lindberg

LANA BRYNER,
Respondent.

STATE OF UTAH

)
:ss
COUNTY OF SALT LAKE )
Emily Smoak, being first duly sworn, deposes and states as follows:
1.

I am an attorney licensed to practice law in the State of Utah and in the State of

2.

I have been practicing law since May, 1994.

3.

I currently represent the interests of Svetlana Bryner in a civil action, Docket No.

Maine.

044904183, pending in the Third Judicial District Court for Salt Lake County, State of Utah. Roger
Bryner is the opposing party in this action.

W\

4.

Throughoutthe course of litigation, Roger Bryner has engaged in harassing litigation

tactics which have needlessly increased litigation costs. He routinely files numerous and frivolous
motions. Mr. Bryner has also filed a bar complaint against me which was dismissed, a frivolous
appeal to the Court of Appeals which was dismissed, and a civil action against me personally and
the law firm for whom I work, Cohne, Rappaport & Segal P.C. Roger Bryner personally harassed
the staff at Cohne, Rappaport & Segal, P.C. and was ultimately barred from coming to the offices
of Cohne, Rappaport & Segal, P.C, by Judge Hilder, Most recently, on January 4,2006. Mr. Bryner
harassed me at the Salt Lake County courthouse while I was conducting business with other clients.
5.

Cohne, Rappaport & Segal, P.C. undertook representation of Lana Bryner in May,

2004 in her divorce action from Mr. Bryner.1 I began representation of Ms. Bryner in January, 2005.
To date, Ms. JBryner has paid $75,000.00 in attorney's fees (and rising) to defend herself against Mr.
Bryner*s litigation tactics.
6.

Mr. Bryner has filed several different actions. In the so-called divorce action, under

DocketNo. 044904183 before Judge Lindberg, Mr. Brynerwas represented by Steven Russell (who
withdrew as of December 21,2005), Joseph Orifici (who withdrew December 23,2005) and Jared
Coleman (who withdrew December 29,2005). Since my involvement in the matter, Mr. Bryner has
filed approximately one hundred (andrising)unsuccessful motions, subpoena's and various other
filings (not including correspondence), the response to which has generated attorney's fees for
Respondent In contrast, Ms. Bryner hasfiledapproximately 12 motions, including a motion for
contempt, a motion to enforce the settlement agreement (which was granted by Judge Lindberg on
February 28, 2006 in its near complete entirety), a motion to order Mr. Bryner to file pleadings

a

Mr. Bryner has since conceeded that he and Ms. Bryner were never married, Ms. Bryner was forced to
incur attorney's fees to defend Mr. Bryner's allegation of marriage. The Court ordered Mr. Bryner to pay all fees
associated with Ms, Bryner's Motion for Partial Summary Judgment regarding the issue of marriage.

either pro se or through counsel but not both, approximately four motions to strike inappropriate
pleadings filed by Mr. Bryner, a motion for interim attorney fees, a motion for a protective order
designed to stop Mr. Bryner from harassing Respondent's employer, a motion for summary
judgment (attorney fees for this motion have already been assessed to Mr. Bryner) and a motion for
interim relief. Despite the fact that Mr. Bryner had three attorneys, a large number of Petitioner's
one hundred pleadings and correspondence were filed by Petitioner pro se, thus creating confusion
and large amounts of paper work. For every correspondence I received personally from Mr. Bryner,
I was required to send my response to his three lawyers. For every pleading that was filed, I was
required to include all three lawyers on the certificate of service. For purposes of on-going
communication and litigation, it was massively confusing to determine which lawyer I was to be
communicating with at any given moment and for any given subject. I had to dedicate enormous
amounts of time and energy to ensure Respondent has been properly defended against Mr. Bryner's
continuous and relentless litigation tactics,
7.

On regular occasions, Mr. Bryner personally came to the office of Cohne, Rappaport

& Segal, P.C, to deliver documents. His conduct was inappropriate and harassing to our staff. I
called Mr. Bryner's attorneys several times and asked them to have their client cease coming to our
office. On September 27,2005,1 wrote Mr, Bryner's attorneys asking again that Mr. Bryner cease
coming to our office. Mr. Bryner had scared some of our staff members with his behavior.
8.

On August 22, 2005, Mr. Bryner filed a frivolous bar complaint against me, OPC

File No. 05-0666, which was dismissed September 19, 2005.
9.

On September 19,2005, Mr. Bryner filed a civil stalking matter in the Third District

Court, Docket No. 050916389 against Lana Bryner. A hearing was held before Judge Hilder on

2

This action was voluntarily dismissed by Mr. Bryner on January 4, 2006.

October 19, 2005. At that hearing, Judge Hilder barred Mr. Bryner from going upon the premises
of Cohne, Rappaport & Segal. Judge Hilder also ordered that service of documents could be made
only by facsimile, commercial courier or regular mail in both the civil stalking matter and the civil
paternity matter.
10.

On October 31 > 2005, Mr. Bryner filed a Petition for Permission to File Interlocutory

Appeal, noting, among other matters, his objection to Judge Hilder5s order regarding coming upon
the premises of Cohne, Rappaport & Segal, P.C. The Utah Court of Appeals dismissed the Petition
(Case No. 20050992-CA) on November 16,2005.
11.

On January 4,2005,1 was at the Third District Court for a probate matter with two

other clients, totally unrelated to the Bryner action. I was talking with my clients in the lobby of
the courthouse. Mr. Bryner abruptlyinterrupted me while I was talking with my clients. I told him,
"not now.'* He continued to lurk around me so I directed my clients to step outside the courthouse
so we could talk in privacy.

Mr. Bryner began yelling something at me as I was leaving the

courthouse. I could not hear what he was saying. As I was talking with my clients outside, Mr.
Bryner opened the door and said, "I just want you to know that I am not going to be in court
tomorrow.'5 (Mr. Bryner had filed a frivolous motion for temporary restraining order. He dismissed
the motion before it could be heard. My client still incurred attorney fees as I had to respond in a
timely fashion). I asked Mr. Bryner if he would give me five (5) minutes please. I finished with
my clients and then walked over to Mr. Bryner to have the conversation he wanted to have. The
experience was disrupting to my clients and was harassing towards me. Mr. Bryner evidenced no
boundaries or respect for me or my clients.
12.

On February 28, 2006, the parties were before Judge Lindberg for a full day

testimonial hearing on cross motions to enforce a settlement agreement. Judge Lindberg issued a

U<4<4

ruling from the bench granting Respondent's motion to enforce and her version of the settlement
agreement in its almost complete entirety. Since that time Mr. Bryner has filed yet another stalking
action against Ms. Bryner and a multitude of further motions all in an effort to drive up
Respondent's attorney fees. He also filed an appeal of Judge Lindberg's decision and filed his
second Petition for Permission to file an Interlocutory Appeal. The litigation tactics are relentless.
Pending before Judge Lindberg is a Motion for Filing Restrictions filed in an attempt to reduce the
number of filings by Mr. Bryner.
13.

The Ex Parte Civil Stalking Petition was filed one day before the hearing before

Judge Lindberg. Petitioner did not inform the Court at any time that he had filed for a secured
stalking injunction against Respondent, nor did he inform the Court of any concerns he had about
Respondent- In fact. Petitioner, albeit confusing, was making arguments to thet^ourt to uplioldliis
version of the parties settlement agreement.
14.

The stalking injunction filed by Mr. Bryner is one more pleading in a long line of

pleadings filed solely for the purpose of harassing Respondent He also routinely attempts to
change Judges and keep the Court uninformed about the extent of his litigation tactics.
15.

The parties currently share joint and legal custody of the parties minor children. It

has been nearly impossible for Respondent to enjoy those rights and responsibilities as she cannot
pick the children up from school, attend school functions or extracurricular activities. This latest
tactic on the part of Petitioner has been crushingly difficult and not in the children's best interests.
16.

Petitioner attempted to have this matter heard before Judge Dever, a Judge unfamiliar

with the parties and the recent full day testimonial hearing. Respondent was required to file a
motion to have the matter heard before Judge Lindberg, which has caused some delay already.
The Ex Parte Stalking Injunction should be dissolved immediately.

DATED this / ^ day of March, 2006.

EMILY BROADHEAD SMOAK
SUBSCRIBED AND SWORN to before me this 23LA^y

"Notary Pubiic """ "*
l£>

(J J
»

AMYWINTCH

I

saoeSoutn 900 East
Saii uka City, Utah 84121
My Commission Expiree
Aprti2l,2O09

.

of March, 2006.
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CERTIFICATE Ob' SERVICE
I hereby certify that on the ,?T "day of March, 2006 I caused a true and correct copy of
the foregoing AFFIDAVIT OF EMILY SMOAK IN SUPPORT OF MOTION TO
DISSOLVE to be mailed, via first class mail, postage pre-paid, addressed to the following:

Roger Bryner
1042 East Ft. Union Blvd. #330
Midvale, UT 84047

mil

INAL

Roger Bryner
1042 East Ft Union Blvd #330
Midvale, Utah 84047
801-255-7729
IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH
ROGER BRYNER
;
!
NOTICE OF RECORDS TAKING
DEPOSTION
Petitioner,
]
vs.

SVETLANA BRYNER

)

Case No. 060903365

])

Judge Lindberg

Respondent.
]
Petitioner gives notice that the attachedlsubpoena's have been issued by the court.
Dated this 3rd day of April 2006,
Roger Bryner, Petitioner pro se
CERTIFICATE OF SERVICE
I certify that on the 2 day of March, 2006,1 did cause to be delivered by facsimile and
email the forgoing document to the following persons:
nd

Emily BroadHead Smoat
Cohne, Rappaport & Segal, P.C.
257 E 200 S, Suite 700
Box 11008
SLC/UT 84147-0008
By Fax 801-364-3002; 801-355-1813; 801238-5672
By Email enuly@.crslaw.com

Svetlana Bryner
6751 South 2300 East
Salt Lake City, Utah 84121
By Fax: 866-219-4941

y&p^jSyKJ-^
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Roger Bryner
1042 East Ft. Union Blvd #330
Midvale, Utah 84047
801-255-7729
IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH
ROGER BRYNER
;
\
SUBPOENA DUCES TECUM
Petitioner,

]

vs

;)

Case No 0609033655

SVETLANA BRYNER

])

Judge Lindberg

Toe

Respondent
]
Josie Brown-After school Program
East Mllcreek Recreation Center
2230 east Evergreen Ave
SLC 84109

You are hereby commanded, pursuant to Rule 45 of the Utah Rules of Civil Procedure and
the ruling of Judge Himonas on January 26th 2006, to produce or make available copies of
the sign in and sign out records of Alex and Andy Bryner for 2005 and 2006 The records
must be produced at 1042 Ft. Union Blvd #330, Midvale, UT 84047 on or before April 17th
2006
Dated this

day of April, 2006,

The Court

Roger Brytier
1042 East Ft. Union Blvd #330
Midvale, Utah 84047
801-255-7729
ES THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH
ROGER BRYNER
;
SUBPOENA DUCES TECUM
Petitioner,

]

vs.

)i

Case No. 0609033655

SVETLAN A BRYNER

])

Judge Lindberg

Ta;

Respondent.
)
CORPORATION SERVICE COMPANY
Registered agent for entity 4746873-0143
CRICKET COMMUNICATIONS, INC.
GATEWAY TOWER EAST STE 900
10 EAST SOUTH TEMPLE
SLC.UT 84133

You are hereby commanded, pursuant to Rule 45 of the Utah Rules of Civil Procedure and
the ruling of Judge Himonas on January 26th 2006, to produce or make available copies of
the phone records including incoming and outgoing calls and durations for the phone of
Svetlana Bryner, 801-556-0065, account number 310-8420087-1. The records must be
produced at 1042 Ft. Union Blvd #330, Midvale, UT 84047 on or before April 17th 2006.
Dated this

day of April, 2006,

The Court

Roger Bryner
1042 East Ft Union Blvd #330
Midvale, Utah 84047
801-255-7729
IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH
ROGER BRYNER
;
SUBPOENA DUCES TECUM
Petitioner,
]
vs

])

Case No 0609033655

SVETLANA BRYNER

;)

Judge Lindberg

To

Respondent
]
CT CORPORATION SYSTEM
Registered agent for entity 1091483-0143
QWEST COMMUNICATIONS CORPORATION
50 W BROADWAY 8TH FLOOR
SALT LAKE CITY, UT 84101-2006

You are hereby commanded, pursuant to Rule 45 of the Utah Rules of Civil Procedure and
the ruling of Judge Himonas on January 26th 2006, to produce or make available copies of
the phone records including incoming and outgoing calls and durations for the phone of
Svetlana Bryner, 80I-944-3308-514R at 6751 south 2300 east, Salt Lake City, Utah 84121
The records must be produced at 1042 Ft Union Blvd #330, Midvale, UT 84047 on or before
April 17th 2006
Dated this

day of April, 2006,

The Court

3RD DISTRICT COURT - SALT LAKE COURT
SALT LAKE COUNTY, STATE OF UTAH
ROGER BRYNER,
Petitioner;

NOTICE OF
STALKING INJUNCTION

vs,

Case No: 060903365 SK

SVETLANA BRYNER,
Respondent.

Judge:
Date:

DENISE P LINDBERG
April 4,2006

STALKING INJUNCTION.
Date: 04/11/2006
Time*. 09:00 a.m.
Location: Fourth Floor - W46
THIRD DISTRICT COURT
450 SOUTH STATE
SLC, UT 84114-1860
Before Judge: DENISE P LINDBERG
The reason for the change is Clerk error,
Dated t h i s $/L

day of {fori}

2*dk-

Dis

Court Deputy Clerk

The Court will provide interpreters for criminal cases and domestic
violence cases involving protective orders or stalking injunctions.
(Fees in criminal cases may be imposed at the judge's discretion.)
IP YOU NEED AN INTERPRETER IN A CRIMINAL CASE OR DOMESTIC VIOLENCE
CASE PLEASE NOTIFY THE COURT at 233-7338 (five days before the
hearing, if possible).
FOR ALL OTHER CASES, you must bring someone with you to
interpret. If you do not know someone who can help you, the names
of court interpreters you can hire are listed on the courts'
website at http://www.utcourts.gov/resources/interp/certified.htm.
If you do not have access to the internet, ask the court clerk to
print off a copy of this list for you.

Page 1
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Case No: 060903365
Date:
Apr 04, 2006
In compliance with the Americans with Disabilities Act, individuals
needing special accommodations (including auxiliary communicative
aids and services) during this proceeding should call Third
District Court-Salt Lake at 238-7500 at least three working days
prior to the proceeding.

Page 2
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Case No: 060903365
Date:
Apr 04, 2006
CERTIFICATE OF NOTIFICATION
I certify that a copy of the attached document was sent to the
following people for case 060903365 by the method and on the date
specified.
METHOD
Mail

Mail

Dated t h i s

NAME
ROGER BRYNER
PETITIONER
1042 E FT UNION BLVD #33 0
MIDVALE^UT 84047
EMILY A BROADHEAD SMOAK
ATTORNEY RES
257 E 200 S STE 700
SALT LAKE CITY UT 84111

fV_ day ot April

200U

Deputy Ctourt Clerk

Page 3 (last)

oMJ

Kin
EMILY BROADHEAD SMOAJC (Bar No. 9831)
COHNE, RAPPAPORT & SEGAL P.C.
257 East 200 South, Suite 700
P.O. Box 11008
Salt Lake City, Utah 84147-0008
Telephone (801) 532-2666
Facsimile (801) 355-1813
Attorneys for Respondent
IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
ROGER BRYNER,

:

Petitioner,

:

v.

:

Civil No. 060903365

:

Judge: Lindberg

LANA BRYNER,
Respondent.

NOTICE OF HEARING

:

PLEASE TAKE NOTICE that a hearing to contest Petitioner's Ex Parte Civil Stalking
Injunction has been scheduled for April 11, 2006 at the hour of 9:00 a.m. before the Honorable
Denise Lindberg in her courtroom located at 450 South State Street, Salt Lake City, Utah.
DATED this J ^

day of April, 2006.
COHNE, RAPPAPORT & SEGAL, P.C.

Emily Broadhead Smoak
Attorney for Respondent

CERTIFICATE OF MAILING
I hereby certify that on the 7

day of April, 2006,1 caused a true and correct copy of the

foregoing NOTICE OF HEARING to be mailed, viafirstclass, postage pre-paid, addressed to the
following:

Roger Bryner
1042 E. Fort Union Blvd. #330
Midvale, UT 84047
Kim Luhn
68 South Main, #800
Salt Lake City, UT 84101

j^-ryuy

J/OL^'CM-

i^yh

FILED
*H|S>D DISTRICT

W~

2006APR-5 AH8-L->
SALT Li^rCOUNTY

Roger Bryner
1042 East Ft Union Blvd #330
Midvale, Utah 84047
801-255-7729
IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH
ROGER BRYNER
RULE 12(B)(6) MOTION TO DISMISS
RESPONDENTS FRIVOLOUS
Petitioner,
MOTION TO DISSOLVE UNDER 773A-101 (13)
vs.
Cases 060903365
SVETLANA BRYNER

Judge Lindberg

Respondent.
Petitioner moves under Rules 12(b)(6) and Rule 11 of the Utah Rules of Civil
Procedure to Dismiss Respondent'sfrivolous"Motion to Dissolve with Request for
Expedited Hearing" with a certificate of mailing dated March 27th 2006. Petitioner states:
1) Respondent has failed to state a claim upon which relief can be granted, citing only
U.C.A. 77-3a-101 (13) and "as set forth in detail in the Affidavit..."
2) U.C.A. 77-3a-101 (13) reads "The ex parte civil stalking injunction or civil stalking
injunction may be dissolved at any time upon application of ih.Q petitioner to the court
which granted it" (emphasis added)
3) Emily Smoak is not the lawyer for Petitioner, nor is Svetlana Bryner the Petitioner.
4) The legal contentions therein are not warranted by existing law. There has been no
denials of factual contentions are warranted on the evidence. The purpose of this motion is

•cM

improper in that is seeks to bias the Court through irrelevant lies of a dishonest and
unethical lawyer. Emily Smoak.
5) Filed concurrently with this motion is also "Rule 12(f) Motion To Strike
Immaterial Sections of Affidavit of Emily Smoak in Support of Motion to Dissolve'5 which
seeks to strike immaterial sections of the Affidavit, and "Rule 802 and 807 Motion to
Strike Hearsay in Affidavit of Emily Smoak in Support of Motion to Dissolve" is being
filed concurrently. These 3 motions should be heard prior to hearing the substance of any
arguments at hearing.
Wherefore: Petitioner asks that the Court Dismiss Respondents Motion to Dissolve and
sanction Emily Smoak for brining it.
Dated this 5th day of April 2006,
Roger Bryner, Petitioner pro se
CERTIFICATION (to be signed at filing)
I Roger Bryner swear that the preceding "RULE 12(B)(6) MOTION TO DISMISS
RESPONDENTS FRIVOLOUS MOTION TO DISSOLVE UNDER 77-3A401 (13f
being filed today is true to the best of my knowledge, infortp^ion and belief
Roger Bi
Subscribed and Sworn this £_ Day of April, 2006

CERTIFICATE OF SERVICE
I certify that on the 5th day of April, 2006,1 did cause to be delivered by facsimile and
email the forgoing document to the following persons:
Emily BroadHead Smoat
Cohne, Rappaport & Segal, P.C.
257 E 200 S, Suite 700
Box 11008
SLC,UT 84147-0008
By Fax 801-364-3002
By Email emily@crslaw.com

Svetlana Bryner
6751 South 2300 East
Salt Lake City, Utah 84121
By Fax: 866-219-4941

/fyyju^ Pyrt*-<L^

*5&J?

ROGER BRYNER
P.O. Box 712153
Salt Lake City, UT 84171
Telephone: (307) 679-4205
Petitioner, Pro Se
IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH
ROGER BRYNER,

)
Petitioner,

:

AFFIDAVIT OF JOSEPH F. ORIFTCI

)

vs.
SVETLANA BRYNER

:
Respondent.

Case No. 0_5091638_9
Judged DencT KimohalT

)

JOSEPH F. ORIFICI, being first duly sworn, deposes and
states as follows:
1.

I am an attorney licensed to practice law in the

State of Utah.
2.

I have been so licensed since 1994.

As part of the services I provide as an attorney, I

represent clients on civil matters.
3.
case.

I have represented Roger Bryner in his divorce

For these services I have charged Mr. Bryner $19D/hour,

which is in line with the normal hourly rates charged in Salt
Lake County, Utah, for similar services by an attorney with my
experience*

ehr

2
4. Mr. Bryner has never retainedme to represent him
in his civil stalking matter against his wife. Despite the fact
that I have not been retained to represent Mr. Bryner in this
matter, I have received mail from Respondent's attorney, Emily
Smoakr relating to the civil stalking injunction.

I spoke with

Ms. Smoak and advised her that I was not representing Mr, Bryner
on the civil stalking issues and that he was a Pro Se litigant.
5.

1 have had to review civil stalking mail from Ms.

Smoak (which is often in the same envelope as papers in the
divorce case), and I have had to bill my client for reviewing
certain civil stalking documents*
6.

I have expended the following time on the civil

stalking injunction:
10/4/05
10/17/05
11/3/05

12/7/05

review hearing request and
letter from Emily Smoak
.1
review E. Smoak memo in support
of motion to quash
.1
review order on motion for stay
pending petition to appeal
interlocutory order; review memo
in opposition to motion for stay
pending petition for permission
to appeal interlocutory order;
review motion to order petitioner
to file pleadings pro se or
through counsel and supporting
memorandum of law
.5
review respondent's
objection
to subpoenas
.1

3
7,

I have expended a total of .8 hour and my client

has incurred fees of $152.00 for my services. In addition, I
have expended .4 hour reviewing bills to my client, dictating,
and revising this Affidavit. As such, the total for 1-2 hours
expended by my client is $228-00 for attorney's fees on the civil
stalking injunction.
DATED this A

STATE OF UTAH

day of April, 2006.

)

County of Salt Lake }
JOSEPH F. ORIFICI, being duly sworn, deposes and says;
That he is the affiant herein; that he has read the foregoing
Affidavit and knows the contents thereof; that the same is true
of his own knowledge, except as to matters therein stated to be
alleged upon information and belief, and as to those matters he
believes it to be true

Subscribed and sworn to before me this jjr

day of April, 2006.

Notary Public

P JJKSF

Ijssnsp
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Roger Bryner
*v ^ k
r-rrn^
X
1042 East Ft Union Blvd #330
Midvale, Utah 84047
801-255-7729
IN THE THIRD JUDICIAL DISTRICT COURT
___
SALT LAKE COUNTY, STATE OF UTAH
ROGER BRYNER
RULE 10(C) AND 8(F) FILING OF
AFFIDAVIT OF BIAS AND MOTION
Petitioner,
TO RECUSE IN THIS CASE
vs.

Cases 060903365
3VETLANA BRYNER

Judge Lindberg

^^
Respondent.
Petitioner files an affidavit of Bias and Motion to Recuse Judge Lindberg in this case by
reference. The first date of learning of the assignment of this case to Judge Lindberg by
Petitioner was on March 17th 2006. At this time Petitioner had already announced his
intention to file an Affidavit of Bias against Judge Lindberg in case #044904183 once
transcripts were available in the pleadings referenced below and incorporated by reference
under 10(c) and set forth issues upon appeal in the case in question:
03-06-06 F i l e d : Notice of Appeal
03-06-06 F i l e d : Motion t o Take Depositions Pending Appeal, P e t i t i o n e r
03-06-06 Filed? Motion t o Make Additional Findings of fact and Law,
Petitioner
03-06-06 F i l e d : Motion t o Stay Proceedings Pending Appeal Except for
Post Adjudication Motions, P e t i t i o n e r

This affidavit was filed once transcripts were available as promised above and shown
below. This affidavit is incorporated by reference under 10(c):
03-20-06 Filed: Affidavit of Bias and Abuse of Discretion by Judge

Lindberg

While the affidavit itself asserted that it was the basis for a motion to recuse and mentioned
the reassignment of this case outside of Rule 3-104 (3)(E)(ii) of the Rules of Judicial
Administration as an example of further bias, the motion to recuse in case #044904183 was
not filed until March 27th 2006. The date appearing in the docket below is false, and a
certified copy was obtained upon filing and this motion is incorporated by reference under
10(c):
03-29-06 Filed: Motion to Recuse Judge Lindberg

As one final example of the bias of Judge Lindberg, Petitioner discovered a hearing
has been scheduled in this case on April 11th 2006 on April 5th 2006. Petitioner was not
called on the phone to schedule this hearing, as is normal practice with attorney's and a
conflict in the form of an arraignment in traffic court before Judge David Brown in
Midvale exists. This action by Judge Lindberg is in blatant violation of Rule 63 of the
Rules of Civil Procedure and the case law regarding motions to recuse and a further
example of bias and improper conduct.
Wherefore Petitioner asks that the motion to recuse in case #044904183 be processed prior
to any further hearing in this case, and that the result of the conclusion of the hearing in
case #044904183 be binding upon this case as well to avoid duplicate hearings and
multiple adjudications of the same issue.
Dated this 5th day of April 2006,

yf^^^^^x^-Roger Bryner, Petitioner

<^3>

CERTIFICATION (to be signed at filing)
I Roger Bryner swear that the preceding "RULE 10(C) AND 8(F) FILING OF
AFFIDAVIT OF BIAS AND MOTION TO RECUSE IN THIS CASE" beingfiledtoday
is true to the best of my knowledge, information and belief.

r

Subscribed and Sworn this ^"^Day of April, ^fl^^u

CERTIFICAT
I certify that on the 5* day of April, 2006, I ^ c a
email the forgoing document to the following i«

veredl>y facsimile andT

Emily BroadHead Smoat
Cohne, Rappaport & Segal, P.C.
257 E 200 S, Suite 700
Box 11008
SLC,UT 84147-0008
By Fax 801-364-3002
By Email gmiiy@crslaw.com

/trp*j^

J%^A^^

FILED

EMILY BROADHEAD SMOAK (Bar No 9831)
of and for
COHNE, RAPPAPORT & SEGAL P.C.
257 East 200 South, Suite 700
P.O. Box 11008
Salt Lake City, Utah 84147-0008
Telephone (801) 532-2666
Facsimile (801) 355-1813
Attorney for Respondent

06APR-7 PfH*07
ijcr

IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

ROGER BRYNER,
Petitioner,
v.
LANA BRYNER,
Respondent.

MEMORANDUM IN OPPOSITION
TO PETITIONER'S RULE 10(c) AND
8(F) FILING OF AFFIDAVIT OF
BIAS AND MOTION TO RECUSE IN
THIS CASE
Civil N o : 060903365
Judge: Lindberg

Respondent, by and through her undersigned attorney, files this Memorandum in Opposition
to Petitioner's Rule 10(c) and Rule 8(f) filing of Affidavit of Bias and Motion to Recuse in this Case
and as basis for this opposition states as follows:
1.

There is no basis, in law or in fact, to support any of the relief requested by Petitioner.

Petitioner continues to file motion upon motion and is keeping this case in litigation. Petitioner is
procedurally incorrect. Petitioner has filed at least twelve motions (and rising), two appeals (one
interlocutory that was dismissed) and another stalking injunction since the parties were before the
Court on cross-motions to enforce the Settlement Agreement on February 28,2006. Petitioner filed

a Motion to Recuse Commissioner Blomquist, which was granted, but not for any reasons cited by
Petitioner. Petitioner is trying to "judge shop" and delay proceedings by filing the Motion to Recuse
Judge Lindberg.
2.

Judge Lindberg demonstrated no bias and did not abuse her discretion during the

testimonial hearing on Respondent's Motion to Enforce Settlement Agreement. Judge Lindberg
simply did not find Petitioner credible. This Motion is one more example of the relentless and
frivolous litigation tactics that Petitioner continues to inflict upon Respondent.
3.

Petitioner's Motion is frivolous, was filed solely for the purpose of harassment and

was not filed in good faith. Petitioner continues to drive up Respondent's attorney's fees needlessly
and Petitioner's litigation tactics are a violation of Rule 11 of the Utah Rules of Civil Procedure.
Respondent requests that she T>e awarded attorney Tees and that Petitioner t e sanctionecTTbr "Eis
frivolous filings designed to harass and drive up Respondent's attorney fees.
DATED this 2^Z day of April, 2006.
COHNE, RAPPAPORT & SEGAL, P.C

Emily Broadhead Smoak
Attorney for Respondent

^•pj

0

CERTIFICATE OF SERVICE
I hereby certify that on the T

day of April, 2006 I caused a true and correct copy of

the foregoing MEMORANDUM IN OPPOSITION TO PETITIONER'S RULE 10(c) AND
8(F) FILING OF AFFIDAVIT OF BIAS AND MOTION TO RECUSE IN TfflS CASE
to be mailed, via first class mail, postage pre-paid, addressed to the following:

Roger Bryner
1042 East Ft. Union Blvd. #330
Midvale, UT 84047

^
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Roger Bryner
1042 East Ft. Union Blvd #330
Midvale, Utah 84047
801-255-7729
IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH
ROGER BRYNER
NOTICE TO SUBMIT ON AFFIDAVIT
OF BIAS AND MOTION TO RECUSE IN
Petitioner,
THIS CASE
vs.
Cases 060903365
SVETLANA BRYNER

Judge Lindbergh

Respondent.
Petitioner gives notice that the following issue is ripe and ready for the decision of the
Court:
1) Rule 10(c) and 8(f) Filing of Affidavit of Bias and Motion to Recuse in this Case filed
on April 6th 2006
2) Defendants Memorandum in Opposition to Rule 10(c) and 8(f) Filing of Affidavit of
Bias and Motion to Recuse in this Casefiledon April 7th 2006
3) Reply to Defendants Memorandum in Opposition to Rule 10(c) and 8(f) Filing of
Affidavit of Bias and Motion to Recuse in this Casefiledon April 10th 2006
Dated this 9th day of April 2006,
Roger Bryner, Petitioner

CERTIFICATE OF SERVICE
I certify that on the 9th day of April, 2006,1 did cause to be delivered by facsimile and
email the forgoing document to the following persons:
Emily BroadHead Smoat
Cohne, Rappaport & Segal, P.C.
257 E 200 S, Suite 700
Box 11008
SLC.UT 84147-0008
By Fax 801-364-3002
By Email emily@crslaw.com

/frp^/%y>&M^
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Roger Bryner
1042 East Ft. Union Blvd #330
Midvale, Utah 84047
801-255-7729
IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH
ROGER BRYNER
;
REPLY TO MEMORANDUM IN
{
OPPOSITION TO RULE 10(C) AND 8(F)
Petitioner,
I
FILING OF AFFIDAVIT OF BIAS AND
I
MOTION TO RECUSE IN THIS CASE
vs.

SVETLANA BRYNER

)

Cases 060903365

y

Judge Lindbcrg

Respondent
Petitioner replies to Defendants Memorandum in Opposition to Rule 10(c) and 8(f) Filing
of Affidavit of Bias and Motion to Recuse in this Casefiledon April 7th 2006 as follows:
1. Paragraph 1 is absurd, Rule 63 and BARNARD v. MURPHY 852 P.2d 1023 (Utah
App. 1993) which ordered a judge to "immediately act upon the Rule 63(b) affidavits filed
in the remaining six cases identified herein by making a determination whether or not the
questions the legal sufficiency of the affidavits. And on that basis, either recusing himself
or certifying the affidavits to a named judge."
2. Paragraph 2 is not for Respondent, Emily Smoak? or Judge Lindberg to decide.
3. Paragraph 3 is false, it is a response that seeks to igore the clear rule of law which
isfrivolous,not Petitioner's motion.
4. All averments not addressed by Respondent are admitted under the Rules of Civil
Procedure.

1532

Wherefore Petitioner asks that the motion to recuse in case #044904183 be processed prior
to any further hearing in this case, and that the result of the conclusion of the hearing in
case #044904183 be binding upon this case as well to avoid duplicate hearings and
multiple adjudications of the same issue.
Dated this 9th day of April 2006,

/%r?^
Roger Bryner, Petitioner

CERTIFICATE OF SERVICE
I certify that on the 9th day of April, 2006,1 did cause to be delivered by facsimile and
email the forgoing document to the following persons:
Emily BroadHead Smoat
Cohne, Rappaport & Segal, P.C.
257 E 200 S, Suite 700
Box 11008
SLC,UT 84147-0008
By Fax 801-364-3002
By Email gmilv@,crslaw.com

3RD DISTRICT COURT - SALT LAKE COURT
SALT LAKE COUNTY, STATE OF UTAH
ROGER BRYNER,
Petitioner,

MINUTE ENTRY

vs,

Case No: 060903365

SVETLANA BRYNER,
Respondant•

Judge: DENISE P LINDBERG
Date: 04/11/2006

Clerk: micheldb
Petitioner's motion to disqualify Judge for bias is referred to
Associate Presiding Judges The parties, are scheduled to appear
before the Court on Respondent's request for a hearing on an ex
parte civil stalking injunction. On review of the file it appears
that Petitioner had filed a motion to recuse this Judge in a
companion case, Bryner v. Bryner case #044904183. He has now
incorporated that motion to recuse, by reference, into the present
civil injunction case. After reviewing Petitioner's motion the
Court finds the stated grounds legally insufficient. The matters
are referred to the Associate Presiding Judge fpjj-bi^determination
and action.

Page 1 (last)

From:
To:
Date:
Subject:

Judge Robert Hiider
Judge Denise Lmdberg
4/11/06 9:08AM
Bryner Rule63 motion

Judge Lmdberg.
i have received and reviewed the Motion(s) filed by Mr. Bryner. They are clearly legally insufficient, i will
supply a Ruhng and Order later today, stating my reasoning, but in the meantime you should feel free to
continue with any scheduled hearing.
RKH

FILEB DISTRICT COURT
Third Judicial District

APR 2 0 2006
SA

\\l7Ly0UNTV
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IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
AMENDED ORDER

ROGER BRYNER,
Petitioner,

Civil No.060903365

v.

Judge Denise Posse Lindberg

LANA BRYNER,
Respondent.
^[1

This matter came on regularly before the Court for hearing on Respondent's Request for

Hearing on Petitioner's Petition for Stalking Injunction before the Honorable Denise P. Lindberg
on April 11, 2006. Petitioner was present and appeared pro se.[ Respondent was present with
her counsel, Emily Broadhead Smoak. Prior to commencing the proceedings the Court noted

\Shortly before the beginning of the hearing, Petitioner
indicated to the Court that his counsel had not yet arrived. The
Court noted that no attorney had entered an appearance in the
case. During that discussion, counsel Jared Coleman arrived and
indicated he was appearing only for the purposes of that dayfs
hearing. The Court stated that if counsel was intending to
represent Petitioner, the Court expected that he would be counsel
throughout the matter, not just for a single hearing. Given the
expedited nature of this hearing, and the Court's crowded court
calendar, the Court denied Petitioner's oral motion to continue
the hearing to a later date. The Court also informed Petitioner
that since he had retained counsel to represent him, his counsel
would conduct questioning during the hearing. Petitioner and his
counsel then conferred briefly, at which point Mr. Coleman
informed the Court that (at Petitioner's direction), he v/ould not
be remaining for the hearing. Mr. Coleman was excused and
Petitioner chose to represent himself.

for the record that it had received and reviewed Petitioner's motion to disqualify the Court. The
Court informed the parties that upon review of the motion, it had found the request to state
insufficient grounds for disqualification. Having so found, the matter had been referred to the
Associate Presiding Judge (Judge Hilder) for his further review and determination pursuant to
Utah R. Civ. P. 63. The Court also informed the parties that Judge Hilder had reviewed the
request and had orally informed the Court that he had also found no grounds for disqualification
and therefore had denied Petitioner's motion. As directed by Judge Hilder, the Court informed
the parties that Judge Hilder would be entering a written ruling by the end of the day, but had
given his approval for the Court to proceed with the hearing. Based on Judge Hilder's direction,
the Court then held the scheduled hearing.
%2

Now having reviewed the motions, memoranda and affidavits filed by the parties in

connection with the Petition, having heard testimony from the parties, and the arguments of
counsel and the parties, the Court is fully advised and enters the following findings of fact,
conclusions of law, and Order pursuant to the provisions of Rule 7(g) of the Utah Rules of Civil
Procedure:
FINDINGS OF FACT
^3

The Court reviewed Petitioner's specific allegations which he believes constitute stalking

on the part of Respondent and received testimony from the parties on each allegation of stalking.
The Court finds as follows as to each allegation:

2

a.

Telephone calls: Petitioner provided no evidence that Respondent stalked
Petitioner through the use of repeated telephone calls. The Respondent admits to
making a telephone call on January 3, 2006, but after being informed that the prior
stalking injunction was being dismissed. However, the prior injunction prohibits
contact with Petitioner. The prior injunction did not make any provision for
contact with the children. The uncontested testimony was that the January 3, 2006
calls were during a time that Respondent was scheduled to call the children, that
Petitioner picked up and hung up the phone repeatedly and was therefore a clear
attempt to interfere with Respondent's ability to contact the children. No evidence
was presented that any subsequent calls were made by Respondent or anyone at
her direction or control. Given that in giving his own sworn testimony Petitioner
did not challenge Respondent's assertions regarding his role in triggering the
repeated phone calls on January 3, 2006, the Court concludes that those phone
calls, though multiple, do not constitute stalking within the meaning of the statute.

b.

Objectionable Photograph: The Court finds Respondent's admission that she
has in her possession or control (and had previously refused to surrender), an
objectionable picture of Petitioner, constitutes a significant problem and certainly
something that could be considered as part of a "course of conduct" involving
stalking. Furthermore, Respondent admits she published the photo to the child

3

custody evaluators. Respondent could not offer a coherent explanation as to how
publishing that photograph to the custody evaluators would be of assistance or
offer relevant and material information to their assigned task. Wliile Respondent's
action in this regard appears designed to inflict emotional distress on Petitioner,
this appears to be an isolated instance that does not, by itself, rise to a "course of
conduct" within the meaning of the statute. Nevertheless, Respondent is ordered
to immediately surrender the photograph and any copies, including negatives, to
Petitioner. Further, on pain of contempt, Respondent is ordered to refrain from
any similar action in the future.
c.

Contact with Petitioner's Employers: No evidence has been presented of
stalking through Respondent's contact with Petitioner's employers. Respondent
admitted to one contact with Petitioner's employer in 2004, and a second contact
at some other time. There is no allegation that those admitted contacts occurred
recently. Indeed, these allegations may have also been included in the prior
stalking injunction, which was later dismissed by Petitioner. While the Court
believes these instances are not relevant to the present stalking injunction, as a
substantive matter the Court also concludes that they did not constitute part of a
"course of conduct" designed to stalk Petitioner. Petitioner does not contest
Respondent's statement that the 2004 contact with Petitioner's employer was

4

made at Petitioner's request at a time when Petitioner was being taken to jail on
charges. Petitioner also did not challenge factually Respondent's sworn testimony
that the second contact occurred in connection with Respondent's efforts to return
Petitioner's work documents after Petitioner abandoned those documents and
certain other personal possessions. There is no evidence to suggest that these two
admitted contacts, remote in time, were unwelcomed by the employer or in any
way created in Petitioner a reasonable basis for believing that he or others were in
danger of receiving physical injury. The Court also does not find credible the
claim that these contacts-at feast one of which was at Petitioner's
request-reasonably caused Petitioner (or his employer), emotional distress. These
allegations cannot reasonably be construed as part of a course of conduct that
amounts to stalking.
d.

Web-site Postings: Again, this issue apparently was part of the factual basis on
which the now-dismissed prior stalking injunction was issued, and there have
been no allegations that Respondent has made any more recent, objectionable
web-site postings. Accordingly, the Court does not believe these allegations are
relevant to the stalking injunction secured by Petitioner on February 27th.
Nevertheless, to ensure thorough consideration, and a ruling on the merits, as to
all the allegations, the Court is also addressing this issue. Respondent admits she

5

u>3)

posted one or more photographs in a Russian language website. She further
testified, and Petitioner did not contest, that these postings did not involve or
reference Petitioner in any way. The Court reviewed the postings and finds that
while they may be of questionable taste, they are not pornographic. Given that
Petitioner is not referenced in any manner, they cannot be viewed as part of a
"course of conduct" of stalking. The Court concludes that this allegation is
insufficient to sustain the issuance of a civil stalking injunction.
e.

Respondent's Presence at the Children's School: These allegations were also
made in the prior civil stalking injunction and are therefore not relevant to the
present allegations. However, Petitioner was questioned by the Court about the
stalking behavior in which the Respondent allegedly engaged. Petitioner was
unable to give the Court any specifics concerning the alleged conduct by
Respondent. Petitioner also produced no corroborative evidence in support of
these general allegations. The Court concludes that these allegations are
insufficient to sustain the issuance of a civil stalking injunction.

f.

Children's Passports: The issue of who is holding the children's passports does
not, on its face, appear relevant to a determination whether stalking has occurred.
This is an issue that is still pending before the Court in the paternity/divorce
matter, but is insufficient to sustain the issuance of a civil stalking injunction.

6

g.

KGB Friend: Respondent admitted that she has afriendwho works for the KGBShe denied that thefriendhas taken any actions, directly or indirectly, with respect
to Petitioner. Petitioner could not articulate why he is reasonably fearful for his
safety or welfare based on Respondent'sfriendshipwith this one individual who
resides in Russia. The Court finds Petitioner's allegations of fear and emotional
distress in connection with Respondent's "KGB connection" to not be credible.
The Court concludes this allegation is insufficient to sustain the issuance of a civil
stalking injunction,

h.

Child Neglect, Insurance Fraud and Destroying Personal Property. Again,
these allegations were all raised in the prior stalking injunction and are not
allegations of recent actions by the Respondent. Thus, the Court believes these
allegations are not relevant to the present action. Nevertheless, as a substantive
matter, these allegations do not raise an issue for either this or the prior stalking
case. Petitioner's testimony failed to provide any facts to support a conclusion
that Respondent has engaged in any of these actions. The Court concludes these
allegations insufficient to sustain the issuance of a civil stalking injunction.
CONCLUSIONS OF LAW

%4

Based on the abovefindingsregarding the specific allegations offered by Petitioner in

support of his Petition for a permanent civil stalking injunction, the Court concludes that all these

7

allegations are insufficient, as a matter of law, to justify continuation of the ex parte civil stalking
injunction.2
%5

In addition to the above Findings and Conclusions, the Court enters the following rulings:
A.

Civility: The Court finds it interesting that Petitioner would accuse Respondent
of being hostile and combative. Both parties are clearly combative and highly
inappropriate in their dealings with each other. However, the Court find's
Petitioner repeated ad hominem attacks towards the Court and counsel to be
particularly offensive. It is not appropriate for Petitioner to speak and write about
counsel in the manner that he has. If Petitioner chooses to continue representing
himself pro se9 he will be held to the Standards of Professionalism and Civility
adopted by the courts generally, and this Court in particular. Specifically,
Petitioner is hereby prohibited from refening to Ms. Smoak by any tenn other
than "Ms. Smoak' or "counsel for Respondent." Similarly, Petitioner may only
refer to the Guardian ad Litem as "Guardian ad Litem" or "Ms. Luhn."
Additionally, in his filings and in Court Petitioner is prohibited from stating that
counsel for Respondent "lies." If Petitioner believes there has been a

2

As noted supra, the only factually sustainable allegation
of impropriety by Respondent concerns her action in publishing
the objectionable photograph to the custody evaluator. While
this action was petty and appears to have been designed to
embarrass Petitioner, it does not amount to a ^course of conduct'^
that would support issuance of a permanent civil stalking
injunction.

8
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misstatement of fact or law, Petitioner may simply present the misstatement to the
Court, with any evidence the Petitioner wishes to present to the contrary. The
Court will make the appropriate determinations when presented with evidence, not
vitriol. Any future filings that do not abide by this ruling, or that contain any
other pejorative language, will be stricken and not considered by the Court. Both
parties are cautioned that the Court will hold them to the rules of civility.
B.

Petitioner's Motions for Partial Summary Judgment: In his pending motion
Petitioner asked the Court to hold that he was entitled to relief on his stalking
claim, and his intentional infliction of emotional distress claim. This motion
reflects a misunderstanding of stalking injunctions. The stalking claim is
controlled by Utah Code Ann. §77-3a-101 which outlines the procedure for
securing an injunction. It is plain from that section that there is no room for
summary judgment in the process for obtaining a stalking injunction. When a
stalking injunction is contested, as is the case here, the Court is required to hold
an expedited evidentiary hearing to determine if the injunction is warranted.
Having determined that the ex parte civil stalking injunction should be dismissed,
the summary judgment motion is stricken.
Petitioner has also requested summary judgment on his intentional
infliction of emotional distress claim. This claim was raised in his petition for the

9

stalking injunction, and again reflects a misunderstanding of the process. The
statute does not allow Petitioner to raise other civil claims in connection with civil
stalking injunction. This type of petition is a particularized action with specific
procedural rules. It is not a general civil complaint, where a party is allowed to
raise a number of claims. Accordingly, the summary judgment motion with
respect to this claim is also stricken.
C.

Petitioner's Motion for Rule 11 Sanctions: Denied as frivolous.

D.

Petitioner's request for Rule 55 entry of default: Denied as frivolous. Again,
this motion reflects Petitioner's misunderstanding of the legal system.

E.

Petitioner's Rule 12(b)(6) Motion to Dismiss Respondent's Motion to Dissolve
under 77-3A-101(13): Denied as frivolous. As discussed in this Order, the Coun
has concluded that Petitioner's allegations are inadequate to maintain the present
stalking injunction.

F.

Rule 802 and 807 Motion to Strike Hearsay in Affidavit of Emily Smoak in
Support of Motion to Dissolve: The Court agrees that some of the statements in
Ms. Smoak's affidavit are hearsay not within any exception. To the extent that is
the case, the Court sustains the motion. The Court has disregarded the hearsay
statements in reaching its conclusions on this matter.

G.

Respondent's Motion for Filing Restrictions: In addition to the motions raised
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by Petitioner, Respondent has also filed a motion asking the Court to impose
filing restrictions on Petitioner. The Court is mindful and supportive of the
constitutional provisions ensuring a litigant's access to the courts. That said, the
Court has been overwhelmed in this case-and in the companion paternity/divorce
case, Docket No. 044904183-by the sheer volume of pleadings, many of which,
as the Court has already found, are frivolous. Accordingly, the Court agrees that
the time has come to put some limitations on the filings. The Court enjoins each
side from filing more than one motion at a time. No additional motions may be
filed by that side until the other side has had an opportunity to answer. The
movant may then reply to the opposition, and file a notice to submit. The matter
will then be submitted for decision. Once the Court has had the opportunity to
rule on the pending motion, that party will then be free to file other motions. By
imposing this limitation the Court does not intend to interfere with the parties'
constitutional rights. Rather, the Court is exercising its inherent authority to
manage its caseload in the most effective and efficient way, in order to ensure that
all matters that the parties wish to bring for action by the Court can be attended to
in a thorough and orderly manner.
Additionally, for any motion that is filed, the moving party shall file an
affidavit with the Court stating the legal grounds for the motion, that the motion is

11

being filed in good faith and not for the purpose of harassment, and that the filing
is subject to Rule 11 sanctions. If the Court determines that the motion is
frivolous, attorney's fees will be assessed and other sanctions may also be
imposed, including dismissal. Both parties are ordered to strictly comply with
Rule 11 of the Utah Rules of Civil Procedure.
H.

Respondent's Motion for Attorney Fees in accordance with Utah Code Ann.
§ 78-27-56: The Court denies the present Motion, but as noted at T[5(G), warns the
parties that any failure to comply with their Rule 11 responsibilities, or any action
taken in violation of the orders of the Court, can and will result in assessment of
attorney's fees, and may well result in other sanctions.

Tf6

As a final matter, the Court believes it appropriate to inform the parties that it is still

working on its written findings and Order from the February 28, 2006 hearing. As the parties
are aware, at the conclusion of that six hour hearing on February 28th the Court entered an oral
ruling finding that the parties had reached an enforceable agi'eement to settle most of their issues,
and that the proposed Order submitted by Respondent-while not perfect-more closely mirrored
the substance of the agreement than the one submitted by Petitioner. Nevertheless, given the
continuing battles between the parties, including Petitioner's failure to inform the Court at the
time of the hearing that on the day prior (February 27th) he had secured an ex parte civil stalking
injunction against Respondent, the Court is reconsidering whether or not enforcing the

12

agreement reached by the parties is in the children's best interests. The Court is simply not
hopeful that enforcing the agreement would resolve the continuing acrimony that permeates
nearly all of the parties' dealings with each other Many of the terms of the agreement require
the parties to exercise good faith in their dealings with each other. Frankly, in light of
developments (such as the present ex parte stalking injunction), the Court is concerned that if the
negotiated agreement is enforced, instances of "warfare" between the parties might actually
increase rather than decrease, to the children's detriment. In retrospect, the Court is concerned
that at the February 2%th hearing if did not receive sufficient information about bow those

negotiated terms might affect the children, to enable it to determine if enforcement of the
agreement is, in fact, in the children's best interest. In light of these concerns, the Court is
requesting that each party, and the Guardian, file a supplemental memorandum of law, not more
than five (5) pages in length, setting forth their respective positions on this issue. The
supplemental memoranda are to be filed by 5:00 p.m. Tuesday, April 18, 2006. The Court will
defer entering a final Order on the February 28th hearing until after it has had the opportunity to
review and consider that input.

13

ORDER
U7

The Court Orders that the petition for civil stalking injunction be DISMIS SED WITH

PREJUDICE, and the ex parte civil stalking injunction be lifted.
DATED this 20th day of April, 2006.

BY THE COURT:

JUDGE DENISE PP5SE-

^. f

r
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FILED
UTAH APPELLATE COURTS

Roger Bryner
Petitioner Pro Se
1042 East Ft. Union Blvd #330
Midvale, Utah 84047
Fax: 877-519-3413 Phone: 255-7729

MAY t5 2006

IN THE COUT OF APPEALS
STATE OF UTAH
ROGER BRYNER
Petitioner

;
)
])

NOTICE OF "LOST" TRIAL
COURT RECORDS

vs.

])

Appeals Court No. 20060405-CA

LANA BRYNER

;)

Trial Court No. 060903365

)
'}

Judge Lindberg
Commissioner Casey

Respondent

PERSUANT TO U.S. Constitution amend, 1 and 14, Petitioner Roger Bryner submits
this courtesy copy of records that apparently have been "lost" destroyed, or
suppressed by the Trial Court. Those for which no known copy exists are noted, and
those for which a copy exists have been attached. This subversion of the openness of
the Courts requires a mistrial and action by the Appeals Court. Please note that a
similar filing in case #20060214 regarding trial Court case #044904183 has been
made documenting the lack of availability of other records not relevant to this case.
1. Any order, minute entry, transcript tape, digital record, or other Record
appointing any Guardian ad Litem in this case, and any order appointing Kim Luhn as
a Private Guardian ad Litem. No minute entry on docket found. THIS OFFICIAL

^"zs

COURT RECORD HAS APPARENTLY BEEN LOST OR DISTROYED OR
NEVER EXISTED. NO COPY IS KNOW TO EXIST.
2. The transcript, tape, or Court record for the minute entry "03-14-06 Minute
Entry - MINUTE ENTRY RULING/MOTION RE STALKING I" THIS OFFICIAL
COURT RECORD HAS APPARENTLY BEEN LOST OR DISTROYED OR
NEVER EXISTED. NO COPY IS KNOW TO EXIST.
3. The transcript, tape, or Court Record for the minute entry "04-11-06 Minute
Entry - MINUTE ENTRY" discussing the verbal ruling of Judge Hilder regarding the
affidavit of bias which was not actually referred to hirn by a signed order yet. THIS
OFFICIAL COURT RECORD HAS APPARENTLY BEEN LOST OR
DISTROYED OR NEVER EXISTED. NO COPY IS KNOW TO EXIST.
4. The document filed with the Court on March 8th 2006 titled "Objection To
Respondents Motion For Judge Lindberg To Hear Stalking Injunction" filed by a
person other than Petitioner. This was refilled as shown in "03-14-06 Filed: Second
filing of objection to respondents motion for Judge Lindberg to hear stalking
injunction" THIS OFFICIAL COURT RECORD HAS APPARENTLY BEEN
LOST OR DISTROYED. The last know location was in Nil.
5. The document filed with the Court on March 8th 2006 titled "Rule 56 Motion
for partial summary judgment" filed by a person other than Petitioner. This was

refilled as shown in "03-14-06 Filed: Second filing of Rule 56 Motion for partial
summary judgment" THIS OFFICIAL COURT RECORD HAS APPARENTLY
BEEN LOST OR DISTROYED. The last know location was in Nil,
6. The transcripts for the April 11th hearing. They were ordered through
Thacker, who can testify as to when they filed them. THIS OFFICIAL COURT
RECORD HAS APPARENTLY BEEN LOST OR DISTROYED. A copy is
attached as Exhibit A to this document.
7. This after comments on the record that such action, corrupting and
destroying public property and documents, would be taken by Judge Lindberg as
"filing restrictions". See Exhibit A, Transcripts from April 11th 2006, p. 57 L 1517 stating "The Court will not entertain any additional filings, and they will not
even be lodged" What additional evidence has been "not even been lodged"? What
additional documents have been destroyed? What other "off the record" evidence and
conversations have been considered by the Court?
8. The document "Rule 11 Motion Re Respondent's Motion For Judge
Lindberg To Hear Stalking Injunction" which was filed with the documents in
paragraphs #4 and #5 above, but NOT REFILED on Mach 14th like the other 2
documents, THIS OFFICIAL COURT RECORD HAS APPARENTLY BEEN
LOST OR DISTROYED. A copy is attached as Exhibit B to this document

9. Judge Lindberg knows where the document in #8 was. See Exhibit A,
Transcripts from April 11th 2006, p. 53 I. 23-24 stating "therefore, the Rule 11
sanctions request here is, in my view, frivolous."
Wherefore: Appellant asks that the Appeals Court address the issue of the missing,
destroyed, or suppressed Court Records upon further full briefing if necessary.
Dated this 15th day of May, 2006,

CERTIFICATE OF SERVICE
I certify that on the 15 day of May, 2006,1 did cause to be delivered by U.S. Mail postage
prepaid and by facsimile the forgoing document to the following persons:
th

Emily BroadHead Smoat Et Al.
Cohne, Rappaport and Segal
257 E 200 S, Suite 700
Box 11008
SLC, UT 84147-0008
By Fax 801-364-3002
By Email emily@crslaw.com

KimLuhn
68s. Main #800
SLC, UT 84101
By Email kimi@icw.com
By Fax 801-363-2420
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FILED
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MAY I ? 2006

IN THE UTAH COURT OF APPEALS
00O00

Roger Bryner,
ORDER

OoOttT&s

Petitioner and Appellant,
Case No.

20060405-CA

v.

RUES F ^ r ^ ?

Lana Bryner,

jj8KT

Respondent and Appellee.

•"

S' f t L w

This case is before the court on a document captioned^^fe^SL^
of "Lost" Trial Court Records, which requests this court to
"address the issue of the missing, destroyed, or suppressed Court
Records." Utah Rule of Appellate Procedure 11(h) states:
If any difference arises as to whether the record
truly discloses what occurred in the trial court,
_the_ difference shall be submitted to_ and settledby that court and the record made to conform to
the truth. If anything material to either party
is omitted from the records by error or accident
or is misstated, the parties by stipulation, the
trial court, or the appellate court either before
or after the record is transmitted, may direct
that the omission or misstatement be corrected
and if necessary that a supplemental record be
certified and transmitted. The moving party, or
the court if it is acting on its own initiative,
shall serve on the parties a statement of the
proposed changes. 10 days after service, any
party may serve objections to the proposed
changes. All other questions as to the form and
content of the record shall be presented to the
appellate court.
We construe the pleading filed by Appellant Roger Bryner as
a motion for correction or modification of the record and a
statement of the proposed changes to the record. As such, the
opposing party may serve objections to the proposed changes.
Upon filing of objections, or the expiration of the time for
objections, this matter shall be referred to the district court

-TZ^

for determination whether the proposed documents should be
included in the record.
IT IS HEREBY ORDERED that the opposing parties may file any
objections to the proposed changes to the record within ten days
after the date of this order.
IT IS FURTHER ORDERED that upon this court's receipt of any
objections to the proposed changes to the record, or the
expiration of the time for filing objections, this case shall be
temporarily remanded to the district court for determination of
the request to supplement the record under rule 11(h) of the Utah
Rules of Appellate Procedure.
Dated this

/ 7

day of May, 2006.

FOR THE COURT:

Judith H.

Billings, Judge (l

CERTIFICATE OF SERVICE

I hereby certify that on May 17, 2006, a true and correct copy of
the foregoing ORDER was deposited in the United States mail or
placed in Interdepartmental mailing to be delivered to:
ROGER BRYNER
1042 FT UNION BLVD APT 330
MIDVALE UT 84047
EMILY A BROADHEAD-SMOAK
COHNE RAPPAPORT & SEGAL
257 E 200 S STE 700
PO BOX 11008
SALT LAKE CITY UT 84111
Dated this May 17, 2006.

By
Deputy Clerk
Case No. 20060405
District Court No. 060903365

CERTIFICATE OF SERVICE
I hereby certify that on June 6, 2 006, a true and correct copy of
the foregoing ORDER was deposited in the United States mail or
placed in Interdepartmental mailing to be delivered to:
ROGER BRYNER
1042 PT UNION BLVD APT 330
MIDVALE UT 84047
EMILY A BROADHEAD-SMOAK
COHNE RAPPAPORT & SEGAL
257 E 200 S STE 700
PO BOX 11008
SALT LAKE CITY UT 84111
THIRD DISTRICT, SALT LAKE
ATTN: SOPHIE ORVIN / JODI BAILEY
450 S STATE ST
PO BOX 1860
SALT LAKE CITY UT

84H4-1860

Dated this June 6, 2006.

JotXh/L

\id^

Deputy Clerk
Case No. 20060405
THIRD DISTRICT, SALT LAKE, 060903365

Deputy Clerk

m THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
SALT LAKE DEPARTMENT

MINUTE ENTRY AND TRANSMITTAL
IN RESPONSE TO COURT OF APPEALS
ORDER RE: PETITIONER/APPELLANT
ROGER BRYNER'S MOTION FOR
CORRECTION OR MODIFICATION
OF RECORD UNDER UTAH R. APP. P.
11(h) AND STATEMENTS CLARIFYING
THE RECORD

ROGER BRYNER,
Petitioner,
vs.
SVETLANABRYNER,
Respondent.

CASE NO. 20060405-CA
(Third District Court case no.060903365)

On or about June 7,2006 this Court received an Order from the Court of Appeals
directing the Court to examine the record in this case and respond to Petitioner/Appellant Roger
Bryner's "Notice of 'Lost' Trial Records," which the appellate court construed as a Rule 11(h)
motion to correct or modify the record.
Upon receipt of the Order, this Court contacted the Appellate Clerk's office for further
direction. Based on that direction the Court has thoroughly reviewed the docket and the case
files in this case. This Minute Entry responds to the Court of Appeals' Order in Appellate Case
No. 20060405-CA.
The attached document (Exhibit A) addresses, to the best of this Court's knowledge, the
various documents or issues of which Petitioner/Appellant complains. As noted in the exhibit, in
some instances there are no documents reflecting the event or addressing the issue raised by
Petitioner/Appellant. In those cases the Court has provided a statement reflecting its best
understanding, recollection and views on the issue.
The Court notes that Petitioner/Appellant's present Motion does not comply with Utah R.
Civ. P. 10(d), nor with Utah R. App. P. 23(f)(2). By failing to comply with the requirements of
those rules Petitioner/Appellant has made the process of responding to his Motion more difficult
4-

~T5(/

and time-consuming. Mr. Bryner has been previously admonished in this regard, and this Court
requests that the Court of Appeals again admonish him with respect to his obligations under the
rules. But for the fact that the Court of Appeals ordered this Court to respond to such an
improper filing, this Court would have disregarded, and in the future intends to disregard, any
filing that is not in strict compliance with the Utah Rules of Civil Procedure.
Entered by the Court this 12th day of July, 2006.
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CERTIFICATE OF NOTIFICATION
I certify that a copy of the attached document was sent to the
following people for case 0609033 65 by the method and on the date
specified.
METHOD
Mail

Mail

Dated this \^> day of

NAME
ROGER BRYNER
PETITIONER
1042 E FT UNION BLVD #330
MIDVALE, UT 84047
EMILY A BROADHEAD SMOAK
ATTORNEY RES
257 E 200 S STE 700
SALT LAKE CITY UT 84111

j^tS" ' 20 CSLa

Y

Deputy Court Clerk

Page 1 (last)
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EXHIBIT A
"LOST RECORDS" IN
CIVIL STALKING CASE
CASE #060903365
Order, minute entry, etc appointing Kim
Luhn as private Guardian Ad Litem

See entry under exhibit A in paternity case. With
respect to this case (stalking injunction), Ms. Luhn
was given notice to apear because she has participated
extensively in the other case involving the same
parties, and the court believed she could provide useful
insights to the court on the effect of the parties'
actions on the children. No separate
appointment was made in the Stalking Injunction case.

Transcript, tape or court record for minute

There is a written minute entry in the case file. See
Volume I case* 060903365 (hereinafter record
Volume I). No tape or transcript exists of the telephone
conference with Judge Dever. As reflected in Judge
Dever's minute entry, following a brief telephonic
discussion, this court agreed to accept transfer of the.
case. Judge Dever initiated the contact upon receiving
word that the paternity case was being heard by this
court. Judge Dever suggested, and this court agreed,
that it made sense for the same court to handle such
closely related matters. This court did not seek,
nor particularly want, to handle this case. However, in
the interest of judical economy this court agreed to
accept the civil stalking injunction case.

entry dated 03/14/06

Transcript, tape or court record for minute
entry date 04/11/06

This court's written minute entry is in the case file. See
record in Volume I. There is no transcript or tape record
of the telephonic conference with Judge Hilder.
In preparing to hear the civil stalking injunction case
the court became aware that Mr. Bryner's motion to
disqualify this court (filed in the paternity case) had been
"incorporated by reference" in a late filing on the civil
stalking injunction case. At that point the court
reviewed the motion, prepared the minute entry, and
forwarded the case file to Judge Hilder for his action.
A brief telephone conference took place the morning of
04/11/06 prior to the civil stalking injunction matter
being heard. This court initiated the call in order to
ensure that Judge Hilder had had the opportunity to
review the request and make a determination on the
motion. Judge Hilder informed the court that he did not
find the motion meritorious, that he had denied it and
would be preparing a formal written ruling. Based
on his determination Judge Hilder indicated that the
court was free to proceed with the Civil Stalking
Injunction hearing. The parties were informed on the
record at the beginning of the hearing on the civil
stalking injunction.
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EXHIBIT A
TOST RECORDS" IN
CIVIL STALKING CASE
CASE# 060903365
Objection to Respondent's Motion for
Judge Lindberg to Hear Stalking
Injunction

There is a document in case file captioned as indicated
with a file date of 03/09/06. The case record also
includes a document captioned Second Filing of
Objection to Respondents Motion for Judge Lindberg
to hear Stalking Injunction. That document was filed
on 03/14/06 by Mr. Bryner. The second filing references
a person named "Jim Tucker" who is unknown to this
court. See record in Volume L

Rule 56 Motion for Partial Summary
Judgment

Document is in the case file; for unknown reasons
it had not been docketed. This error has now been
corrected. See record in Volume I.

Transcripts for April 11th hearing

This court does not prepare transcripts of hearings.
The hearings are video taped and there is no allegation
that the videotape does not exist or is not available to
Mr. Bryner. Any arrangements Mr. Bryner may have
made with a transcription company are independent
of the court, and there is no evidence Mr. Bryner ever
lodged a transcript of the 04/11/06 hearing with the
court. However, he has attached a copy thereof to the
present motion so the Court of Appeals can~reviewthe transcipts as it deems appropriate.

Transcripts from April 11th 2006 stating
"Court will not entertain any additional
filings, and they will not even be lodged".

Argument by Petitioner, no response warranted other
then to say that pursuant to the lodging restrictions
imposed by this court, any documents filed in violation
of the court imposed restrictions will either be
returned to the individual making the filing, or will be
disgarded by the court.

Rule 11 Motion re: Respondent's Motion Document is in case file; for unknown reasons, it had
for Judge Lindberg to Hear Stalking
not been docketed. This error has been corrected.
injunction
See record in Volume I.
Statements implying that the court was
aware of Rule 11 sanctions motion but
refused to make it part of the record.

Unfounded and incorrect. The court was aware of Mr.
Bryner's "Rule 11" motion because it was in the file,
which the court had reviewed in advance of the 04/11/06
hearing. At the time, however, the court was not aware
that the motion, although placed in the file, had not
been docketed. As noted above, that oversight has
now been corrected.

EXHIBIT A
"LCST RECORDS'* IN
CIVIL STALKING CASE
CASE #060903365
Order, minute entry, etc appointing Kim
Luhn as private Guardian Ad Litem

See entry under exhibit A in paternity case. With
respect to this case (stalking injunction), Ms. Luhn
was given notice to apear because she has participated
extensively in the other case involving the same
parties, and the court believed she could provide useful
insights to the court on the effect of the parties'
actions on the children. No separate
appointment was made in the Stalking Injunction case.

Transcript, tape or court record for minute

There is a written minute entry in the case file. See
Volume I case* 060903365 (hereinafter record
Volume I). No tape or transcript exists of the telephone
conference with Judge Dever, As reflected in Judge
Dever's minute entry, following a brief telephonic
discussion, this court agreed to accept transfer of the.
case. Judge Dever initiated the contact upon receiving
word that the paternity case was being heard by this
court. Judge Dever suggested, and this court agreed,
that it made sense for the same court to handle such
closely related matters. This court did not seek,
nor particularly want, to handle this case. However, in
the interest of judical economy this court agreed to
accept the civil stalking injunction case:

entry dated 03/14/06

Transcript, tape or court record for minute
entry date 04/11/06

This court's written minute entry is in the case file. See
record in Volume I There is no transcript or tape record
of the telephonic conference with Judge Hilder.
In preparing to hear the civil stalking injunction case
the court became aware that Mr. Bryner*s motion to
disqualify this court (filed in the paternity case) had been
"incorporated by reference" in a late filing on the civil
stalking injunction case. At that point the court
reviewed the motion, prepared the minute entry, and
forwarded the case file to Judge Hilder for his action.
A brief telephone conference took place the morning of
04/11/06 prior to the civil stalking injunction matter
being heard. This court initiated the call in order to
ensure that Judge Hilder had had the opportunity to
review the request and make a determination on the
motion. Judge Hilder informed the court that he did not
find the motion meritorious, that he had denied it and
would be preparing a formal written ruling. Based
on his determination Judge Hilder indicated that the
court was free to proceed with the Civil Stalking
Injunction hearing. The parties were informed on the
record at the beginning of the hearing on the civil
stalking injunction.

EXHIBIT A
"LOST RECORDS" IN
CIVIL STALKING CASE
CASE# 060903365
Objection to Respondent's Motion for
Judge Lindberg to Hear Stalking
Injunction

There is a document in case file captioned as indicated
with a file date of 03/09/06. The case record also
includes a document captioned Second Filing of
Objection to Respondents Motion for Judge Lindberg
to hear Stalking Injunction. That document was filed
on 03/14/06 by Mr. Bryner. The second filing references
a person named "Jim Tucker" who is unknown to this
court. See record in Volume I.

Rule 56 Motion for Partial Summary
Judgment

Document is in the case file; for unknown reasons
it had not been docketed. This error has now been
corrected. See record in Volume l.

Transcripts for April 11th hearing

This court does not prepare transcripts of hearings.
The hearings are video taped and there is no allegation
that the videotape does not exist or is not available to
Mr. Bryner. Any arrangements Mr. Bryner may have
made with a transcription company are independent
of the court, and there is no evidence Mr. Bryner ever
lodged a transcript of the 04/11/06 hearing with the
court. However, he has attached a copy thereof to the
present motion so the Court of Appeals can review
the transcipts as it deems appropriate.

Transcripts from April 11th 2006 stating
"Court will not entertain any additional
filings, and they will not even be lodged".

Argument by Petitioner, no response warranted other
then to say that pursuant to the lodging restrictions
imposed by this court, any documents filed in violation
of the court imposed restrictions will either be
returned to the individual making the filing, or will be
disgarded by the court.

Rule 11 Motion re: Respondenfs Motion
for Judge Lindberg to Hear Stalking
Injunction

Document is in case file; for unknown reasons, it had
not been docketed. This error has been corrected.
See record in Volume I.

Statements implying that the court was
aware of Rule 11 sanctions motion but
refused to make it part of the record.

Unfounded and incorrect. The court was aware of Mr.
Bryner*s "Rule 11" motion because it was in the file,
which the court had reviewed in advance of the 04/11/06
hearing. At the time, however, the court was not aware
that the motion, although placed in the file, had not
been docketed. As noted above, that oversight has
now been corrected.

